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Tobacco firms ocould be held
liable in deahs, lavyer says

BY GRAHAM FRASER
The Gobe and Mail

OTTAWA

Tobac® mandacturers muld be labe for
chages d crimind negigerce @usng ceah
or bodly ham, accordng to a kgal ginion
obtained by the Non-Smdkers’ Rights As-
ciation

"... it is my qoinion that in bw a darge o
crimind negigerce @usng ceah or kodly
harm could be nade ait; says bwyer David
Dohetty after pecifying that he was naking
a rumber of assumptionswhich the @oci-
ation had poposel to im.

Garfield Mahood, eeaitive-diredor of the
ascciation askedfor an ginion from Mr.
Dohetty of the Drontolaw firm McCarthy
and McCarthy an whether the mandactur-
ers may ke held regpongble for the bodly
harm and deth caued ty sndking.

David Svearor, a bwyerwith the ssda-
tion, said tha Mr. Dohety, a ormer Qrown
attaney, was akedfor the qoinion because
he 5 mnsdered an epert in questbns of
crimind regponsbility and aimind negi-
gene.

The gpinion is partof a preentation which
the esdation is naking bday b the padia-
mentary commitee gudying Bill C-51, a aw
proposal by Hedth and \Wlfare Minister
Jale Epp to ban tbaco adverising and
promofon.

Mr. Matood sid Mr. Dohety was aked
to assune ha cgaetes ae a aue d
dedh and dsease.

"We @n pove ha tobaco caugs deth
and dseasé, Mr. Malood sid. "To save
reeach msts,we asked Mr. Dohety to
asume ha!

95-04-20

Repesnttves from tdaco companies
in Canadaappeaed beore the midiamen-
tary commitee yesterda and repeded treir
pasition ha theke is no povedlink between
smding and hedth.

"I assune ha thee is eidencewhich de
monstates sgnificantand \ery sefous lisks
of a ®rious naure to he helih of those
who andke dgarettes, Mr. Dohety wrotein
the goinion. "I aso asume ha thee is
evidenceto eshHish tha cigarete manudac-
turers know of, or havereasm to know of,
theserisks.

Basedon theseasumptions Mr. Dohety
sad tha thee was @ law tha indicaed
that dgarete mandacturers ae wnder a
duty to warncaonsumess of te iisk inheent
in the ug of thar produd.

He sid tha he was asuming ha thee is
evidence from which i can ke @nduded
that he peentwarning on dgarete pack-
agesdoes not dequady inform smdkers o
the rature of the iisk caugd by smaking.

He alded trat the warring on dgarete
padkages'is effedively neutrdized ly the
advettising dforts mace by he mandactu-
rers to pesenttheir produd in a favaable
light

In the qinion, Mr. Dohety laid aut the
prindples of aimind negigerce, which may
involve 'wanta or reklessdisregad for the
livesor safety of other persons

He sid tha when crimind negigerce s
bagd o a faiure b perbrma duty, it must
be etadlishedthat he acusel foresav the
darger failed to act, and tha his faiure D
ad was unjustified.

Then Mr. Dohety laid aut the questdn
of causéon.
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"The fnd questdn kecomes vingher that
failure © act caued tte bodly ham of the
victim; he said.

"In this caee we lavethe fllowing dan
of everts. The mandacturer ®lls dgaretes
and fils t meet lis duy to adequddy warn
the onaumea. Tha conuume then proceed
to sndke dgaretes. The snoking d those
cigaetes lead to dsea® which restuts in
the deah o the onsime"

Mr. Dohety said tha the ley qeston is
whetter ths failure b warnthe aistomeirs,
in fact, he caiseof deah.

He wrote that the ®-called 'but for" test
is apliedin thesecases.

"Would the deth have ocaurred but or
the failure o warr?" he wrote "This is a
médterof evidence

However Mr. Dohety warred that the
quesion of how wel-known the risks of a
produd are @n ke veryimportant in esté-
lishing aimind regpaongbility, and the &il-
ure of the mandacturer b do his duy.

"The nore rotolious he dagess in te
useof the podud, the nore dfficult it will
be b prove ha the fallure © warnhadary-
thing to do with the \ictim's use d the po-
dud; he wrote

In his sammary Mr. Dohety said that the
applcation of aimind law prindples to sich
a @ would be "nat without difficuty" since
"the aimind law has tadtionaly not been
usel in uch stuaions.

"However accepting the asumptionsyou
hase gven me ad taking it & a gven tha
those assumptions cauld be sipported by
the evidence it is my opinion that in bw a
chage of aimind negigerce @usng ceah
or bodly ham ocould be nace ait:



