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Figure 914. OBSERVATIONAL PLANS: Hedth Conseguences of Cigarette Smoking

The Globe and Mail, January 21, 1988, mge A6

Tobacco firms could be held
liable in deahs, bwyer says

BY GRAHAM FRASER
The Gobe and Mail

OTTAWA

Tobac® mandactureis could be lable for
chages d criminal regigencecauing degh
or bodly ham, acoordng to a kgalopinion
obtained by the Non-Smdkers’ Rights As-
ciation

"... it is my goinion that in bw a tiarge o
criminal regigence cauing deah or todly
harm could be nmade ait; says bwyer David
Dohetty after pecifying that he was naking
a rumber of assumptionswhich the aci-
ation had poposel to im.

Garfield Mahood, eeaitive-diredor of the
as®dation, askedfor an ginion from Mr.
Dohetty of the Drontolaw firm McCarthy
and McCarty an whether tre mandactur
ers may ke reld repongble for the bodly
harm and deth caued ty sndking.

David Swearor, a lawyerwith the ssda-
tion, said tha Mr. Dohety, a former Qrown
attaney was aked for the qoinion because
he B mnsdered an epert in questbns of
criminal regpongbility and aiminal regi-
gene.

The gpinion is partof a pesntdion which
the asdation is making bday o the midia-
mentay commiteestudying Bill C-51, a law
proposal by Heath and Welfare Minister
Jale BEpp to ban tbaco adwverising and
promoton.

Mr. Malood sid Mr. Dohety was aked
to assume ha cigaretes ae a aue o
dedh and dsease

"We @n pove hd tobaco caugs deth
and dseasg Mr. Malood sid. "To sve
reeach wsts,we aked Mr. Dohety to
assine ha’

Repe®ntdives from tobac@ companies
in Canadaappeaed beore the mmdiamen-
tary commiteeyeserday and repeded treir
pasition ha thee is no povedlink between
smdking and heah.

"l assume hd thee is eidencewhich de
maonstates sgnificantand \ery seious lisks
of a ®rious naure © the heah o those
who andke dgaretes, Mr. Dohety wrotein
the gpinion. "I also assme ha thee is
evidenceto eshlish tha cigarete mandac-
turers know of, or haveream to know of,
theserisks.

Basel on heseassmptions Mr. Dohety
sad tha thee was casealw ha indicaed
that dgarete mandacturels ae wnder a
duty to warnconsumess of the iisk inheent
in the ue of thdr produd.

He sid tha he was assming tha thee is
evidencefrom which it can ke @nduded
that the pesent warring on dgarete pack-
age tbes ot adequady inform smdkers o
the rature d the lisk caugd by smaking.

He alded ttat the warring on dgarete
packages'is effedively neutrdized ty the
advettising dforts mace by he mandactu-
rers to peent her produd in a favaable
light

In the @inion, Mr. Dohety laid out the
prindples d criminal regigence whichmay
involve 'wanta or reklessdisregad for the
livesor safety of other person$

He sid tha when ciminal regigenceis
basedon a &ilureto performa duty, it must
be etalished trat he acusel foresav the
darger failed to act, and tha his failure to
ad was unjustfied.

Then Mr. Dohety laid out the questdn
of caus#on.

"The final giestbn kecomes vinether that
failure to act caugd tre bodly ham of the
victim; he said.

"In this case ve havethe fPllowing cain
of events The nandacturer sdls dgaretes
and fils t med his duty to edequdey warn
the onaumea. Tha consuime then poceed
to snoke dgaretes. The snoking d those
cigaretes lead to dsease vhich results in
the ceah o the onaime"

Mr. Dohety said tha the ley qeston is
whetler ths failureto warnthe astomeiis,
in fact, he caiseof deah.

He wrote that the ®-called 'but for" test
is appliedin these cases

"Would the deth have ocaurred ‘but for
the failure to warr?" he wrote. "This is a
mater of evidencé

However Mr. Dohety warred that the
question of how wel-known the risks of a
produd are @n ke veryimportant in estd-
lishing aiminal regponsbility, and the &il-
ure d the mandacturerto do hs duty.

"The nore rotorious he dagess in te
useof the podud, the rmore dfficult it will
be b prove tha the filureto warnhadary-
thing to do with the \ictim's use & the po-
dud; he wrote.

In his sammary Mr. Dohety said tha the
appication of @iminal law prindples to sch
a ase vould be "nat withoutdifficulty” snce
“"the aiminal law has tadtionaly not been
usel in auch studions.

"However accepting the asumptionsyou
hae gven me ad taking it & a dgven tha
those assmptions cauld be sipported by
the evidence it is my opinion that in bw a
chage of aiminal regigencecauing deah
or bodly ham ocould be nace ait!

Nea the tottom d the Eft-hand olumnof the aticle Mr. Malpod d the Non-Smdkers’ Rights Asdation is quated &
sging: We can prove that tobacco causss death and dissase
® Explain the ®rse h whichMr. Mahood $ wsingthe word prove.
o Outlinethe dfficulties M. Mahood veuld face in making gaod his daim in this datement

Stating at he te of the mdde columnof the aticle, it is Sated trat: Representatives from tobacco companies in Canada
..... repeated their pogdtion that there is no proved link between (Cigarette) smoking and health. Outiine how the tdacco
conpanies can rake tis daim in light of the wndisputedobsevation of ggnificanly higher ceah raes for a unbe of
disease anong dgarete snakers than anong non-smaers.
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